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[ Filed June 4, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FRED C, FARRELL 


(Petitioner) ! 
vs. CRIMINAL NO. 1126-57 


UNITED STATES OF AMERICA 


MOTION TO VACATE SENTENCE AND 
DISCHARGE DEFENDANT OR, IN THE 
ALTERNATIVE GRANT A NEW TRIAL 


TITLE 28, SECTION 2255 
Comes now your pititioner, Fred C. Farrell, in proper person and 
moves that the court vacate his sentence and discharge = from custody 





or, in the alternative, grant a new trial. 
Defendant was sentenced to a term of from (20) months to (5) years 
in the above case on March 3, 1958, for the crimes of housebreaking and 
larceny. Defendant states that he has been deprived of his constitution 
right and due process of law; 4th, 5th, 6th, 8th and 14th amendment. 


Jurisdiction of this Court is invoked pursuant to the provisions of 
Title 28, Section 2255 U.S. Code, and as grounds for his motion the de- 
fendant submits to the Court as follows: | 

(1) The provision of Title 22, Section 1801, D.C. a provide 
that for a crime to qualify as housebreaking within the meaning of this 
statute intent must be shown. In the instant case the government failed 
to allege intent and depended solely on incriminateing evidence obtained 
by unlawful means. Their had been no complainat, no evidence of house- 


\ 
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breaking, the Government allegedly that some articles was found to be 
in the car of the accused. From this the jury was asked to infer house- 
breaking. 

The judge jin his charge to the jury led the jury along the lines of 
inference correctly insofar as possession of stolen goods implies larceny 
but erred when he applied this theory to housebreaking. In the first 
place, the statements ‘...the same presumption is valid where there 
has been a housebreaking."" led the jury to believe there had been a 
housebreaking in spite of the lack of any evidence to sustain this point. 
lf we assum, arguendo that the allege tools value of $40.00, one T.V. 
repair kit value of $8.00, one radio valve of $5.00, and automobile bat- 
tery value of $2.00 and three cartons of spark plugs, each value of $3.00. 
was found in the car of the accuse. Their had been no complainant with- 
in the confines of a building, the leap across the bridge of evidence to 
assumption of housebreaking is unwarranted. Any number of events may 
hade occurred to place the articles in the defendant care. Greatest of 
all the tools belong to a friend. Your petitioner had no knowledge that 
the tools were stolen. The judge relieved the jury of considering the 
possibility of the alternate verdict of having stolen prorety in his car, 
this bening larceny. 

The court erred in not instructing the jury in the elements of un- 


lawful possession and housebreaking, to flatly state housebreaking had 


benn committed, when the government utterly failed to prove any such 
crime, was an error, to explain to the jury that the alleged possession 
of the tools in the accused car of the defendant without raising any other 
alternative, such as unlawful possession was in error. 

The counsel failed to ask the court to so instruct the jury is not a 
bar. The court, should protect the rights of the defendant, when plainly 
evident, and sua sponte bring them to light. 

(2) The defendant alleges that he was arrested illegally and be- 
cause of his illegal arrest the incriminating evidence of the tools ought 
to have been suppressed, in the instant case, their was no evidence of a 
felony. In fact, in the absence of evidence showing how admission was 





3 i 
had, the presumption must lie no entry was made by the defendant. 


The police conducted a search, without a warrant and without the 
defendant's consent and allegedly he found tools in the defendent car 
parked on a parking lot. Only then, after the illegal search, without 
any probable cause had occured was the defendant carried to precinct 
No. 1. At no stage of the procedings was he told he was under arrest 
nor were his rights explained to him. The tools already inadmissable 


because of the illegal search.was nevertheless returned to Mr. R. C. 

Moore and Alvin Williams, although they were not pos itively identified 

or mark in any way as being the allegedly tools found in the defendant. 
(3) Defendant was unnessarily detained and questioned in order 


to extract a confession in violation of Rule 5A of the Federal Rules of 
Criminal Procedure. Defendant was carried to numbe one precint at 


about 11:00 A.M. October 21, 1957 and was severely questioned and 
roughly treated about fifteen hours. The police acted in violation of 
due process of law of the Fifth, and, Fourteen Amendmeni, acted in 
contary to the valid use of his police power. He had no right to arrest 


the defendant for housebreaking and larceny, their was no complaint. 
The defendant pleaded with the police to permit his to call an attorney and 
to permite him a ball but thes requests wer denied, defendant should 


have been allowed his rights and due process of law guaranteed him under 
our constitution. See Mallory v. Unite States. | 
Question of Law to be presented. | 


1. Whether a police officer, acting without a search warrant for ar- 
rest may lawfully search the person car of the defendant and size articles 
in his car prior to arresting the defendant or, taking him into custody 
and without informing him that he was being charge with a crime, or that 
he was goying to place him under arrest. : 

2. The police acted without probable cause, and in violation of due 
process of law. | 

3. Whether evidence obtained by meanes of such exploratory search and 
seizure may validly be made the basis for the subsequent arrest of the 


accused without a warrant. | 
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3. Fair treatment for accused of crime. 14th amendment guarantees 
fair treatment for those accused of crime that any accused person must be 
treated as innocent until he is provened guilty the judiciary and civil 
rights chapter 22. Civil right and liberties. 


4. Rights to an adequate defense the 6th amendant guarantess. To be 
informed of the nature and cause of the accusation against him. To be 
confronted with the witnesses against him. To have compulsory process 
for obtaining of witnesses in favor, and to have the assistance of counsel 
for his defense. The government fail to prove any of thes thing in this 


case, the defendant was deprived of all his constitution rights guaranteed, 


due process of law. The Suprem Court in 1940 threw out the conviction 
because the defendant had not been advised of his rights (see 11 Article 

111 Section 2. Clause 3, and 6, 7, and 14th amendment. Defendant 

stats that he was deprive of effective counsel, the record will show he was 
ineffectually represented by counsel. 6th amendment. 


Citations 
Cases. 


Contee v. United States. 94 App. D.C. 297, 215 F. 2d, 324 (1954) 

District of Columbia v. Little. 15 App. D.C. 242. 178 F. 2d 13 
(1949) 

Go-Bott Importing Co. v. United States. 282 U.S. 344 (1930) 

Johnson v. United States. 533 U.S. 10 (1947) 

Whitley v. United States. 91 App. D.C. 159, 237 F. 2d 787 (1956) 


It is respectfully submitte that a police officer must have more than 
mere superstition to justify an arrest without a warrant particularly 
where the effense alleged involves such elements as entry into the premises 
of another with the specifice intent to commit a criminal offense. This is 
especially true where their is no supported evidence of either of the ele- 
ments. In Brinegar.v. United States. 338 U.S. 160. At 175-6 the Su- 
preme Court states the applicable law as follows: 


"Probable cause exists where the facts and circumstances 
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had within their the officers'| knowledge, and of which they had 
reasonably trustworthy information, are sufficient in themselves to war- 
rant a man reasornable caution in the belief that’ an offence has been or 
is being committed. Carroll v. United States, 267 U.S. 132, 162. 69 
L. Ed 543. 555, 45 S. Ct. 280. 39 ALR 790. " (Emphasis supplied). 


Prayer 


Wherefore, defendant prays the court will grant him a prompt hear- 
ing, determine the issue and make a finding of fact and conclus ions of 
law in his case; and will vacate his sentence and discharge him forth- 
with or, in the alternative, grant a new trial, and any other such relief 
as may seem to the court appropriate. 
/s/ Fred C. Farrell : 
Petitioner. 





(JURAT dated June 2, 1958) : 
[ Filed June 10, 1958] 
MEMORANDUM 


The motion filed June 4, 1958, under 28 U.S.C. $2255, to vacate 
and set aside sentence is denied on the ground that the motion and the files 
and records of the case conclusively show that the defendant is entitled to 
no relief. | 

/s/ Alexander Holtzoff 
June 10, 1958 United States District Judge. 


[ Filed June 20, 1958] | 


PETTION FOR LEAVE TO PROSECUTE APPEAL 
IN FORMA PAUPERIS AND AFFIDAVIT IN SUPPORT 
THEREOF | 


a 


The petitioner Fred C. Farrell, being first duly sworn, on oath de- 


poses and says: 


That he is a citizen of the United States and the appellant (petitioner) 
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in the above entitled cause; that he is unable to pay the costs of said 
appeal, or to give security for the same; and that he believes that he is 
entitled to redress. 


Your petitioner further states that subsequent to the entry of the 
judgment in this case an application, accompanied by an affidavit in com- 
formity with Sec. 1915, Title 28, U.S. Code, was on March 6, 1958, made 
to the trial court to permit petitioner to prosecute an appeal therein In 
Forma Pauperis, thereby enabling the Trial Judge to certify whether or 
not the appeal was taking in good faith, and that the trial court on April 


15th, 1958, denied your petitioner as not taken in good faith. 


The nature of the appeal is as follows: on October 20, 1957, pe- 
titioner was arrested on October 21, 1957, was charged with the crime 
of housebreaking and larceny (22-1801, 2201, 2202, D.C. Code) on 
November 5, 1957. Was charged by the Grand Jury of entered the 
grage of Russell C. Morse and Alvin Williams, copartners with the in- 
tent to steal property of another. Second count on or about October 20, 
1957, within the District of Columbia petitioner stole the property of 
Russell C. Morse and Alvin Williams, copartners of the value of about 
$64.00. 


On June 4, 1958, your petitioner filed a motion to trial court to 
vacate and set aside sentence or grant him a newtrial. On June 10, 1958, 
the trial judge, Judge Holtzoff, denied the motion without a hearing. 
Motion filed under title 28, U.S.C. 2255. Your petitioner believes he 
is entitled to an appeal because he has been deprived of his constitutional 
rights guarantee by the 4, 5, 6 and 14, amendment. Also Johnson v. 
United States 77 S. Ct. 500. Such certification cannot be conclusive: 
"Petitioner further ask the Court to appoint Counsel under Johnson v. 
Zerbst, 304, U.S. 458. To aid him in his contintion that his grounds for 
appeal are not frivelous and are taken in good faith. 


Wherefore petitioner prays that he be allowed to docke and proceed 
with this appeal in this court without being required to prepay fees or 
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| 
| 
1 
i 
i 
| 
' 


costs, or to give security therefor, and that he be allowed to file an 
| 
originan and six copies of a typewritten brief and appendix thereto in lieu 
of printing the same. | 
(Points in Question) : 
| 
Your petitioner was arrested without probable cause. 
Your petitioner was unnessarily detaine about fifteen hours and 
roughly treated before arrangment, police had no warrant for ar- 
rest or search warrant, and at no time told of his charge or his 
rights. | 
Your petitioner was deprived of due process of law. | 


! 

Whether evidence obtained by meanes of such exploratory search 

and seizure may validly be made the basis for the subsequnt arrest 

of the accused without a warrant. | 

Your petitioner was deprived of effective assistance of counsel 

becaus he was not prepared to trie the case. : 

/s/ Fred Farrell 

Petitioner. 


District of Columbia ! 


I, Fred C. Farrell, being first duly sworn, according to law, on 
oath depose and say that the matters and things stated in the foregoing 
petition and affidavit by me subscribed as facts are true, and that those 
matters and things stated therein as upon information and belief I believe 
to be true. : 

Subscribed and sworn to before me by this 18 day of June, 1958. 
/s/ Charles S. Thompson 
(CERTIFICATE OF SERVICE) : 








[Filed Nov. 14, 1958] 
ORDER 


Upon consideration of the petition for leave to prosecute an appeal 
in forma pauperis, of the memorandum in support and of respondent's 
memorandum in opposition, and the court being of the view that it is not 
at this time necessary to decide whether petitioner is entitled to a direct 


appeal from the judgment of conviction, it is 


ORDERED by the court that petitioner is allowed to proceed on ap- 
peal without prepayment of costs from the order of the District Court 
entered herein June 10, 1958. 


It is FURTHERED ORDERED by the court that the clerk of the 
District Court shall promptly transmit to this court the original record 
in this case for use as the record on appeal. 

Per Curiam. 
Dated: Nov. 14, 1958 


[ Filed June 8, 1959] 


Washington, D. C. 
Friday, January 30, 1959. 
Before: 


THE HONORABLE ALEXANDER HOLTZOFF, 
UNITED STATES DISTRICT JUDGE. 


Appearances: 


OSCAR ALTSHULER, ESQ. 
Assistant United States Attorney, 


For the Plaintiff. 


THOMAS GITTINGS, ESQ. 
Washington, D. C., 


For the Defendant. 
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PROCEEDINGS 


THE DEPUTY CLERK: The case of Fred C. Farrell. 

ak x * * * | * 

MR. GITTINGS: If your Honor please, I ask that this motion be 
continued until the transcript of the trial is written up and made part of 
the record. | 

THE COURT: Until when? | 

MR. GITTINGS: Until the transcript of the trial of the case is 
writtenup and made part of the record. 

The point was raised by this 2255 motion, involving effective assist- 
ance of counsel. I ‘don't think it's fair to counsel who defended at the 


trial that the transcript is not part of the record. | 

THE COURT: Well, has the record been ordered at government 
expense? Has that been authorized? | 

MR. GITTINGS: No, sir; it hasn't been authorized. I am asking 


you to authorize it now. 

THE COURT: Oh, you are requesting that it be authorized. 

MR. GITTINGS: And continue the matter until it is part of the 
record. 3 

THE COURT: I appreciate counsel's difficulty, of course, and I 
also want to state formally in open Court that I appreciate counsel's will- 
ingness to accept this assignment as a public service, and I think the de- 
fendant is very fortunate to have counsel assigned him of this counsel's 

experience and ability. | 

But what point is raised in behalf of the defendant? ! 

MR. GITTINGS: If your Honor please, I have gone through the 
record very carefully, and I think, in the last analysis, we will find that 
there is only one point; and that is that Mr. Hayes, the Court-appointed 
counsel at the trial, had just previously been admitted to the bar prior to 
the trial; that he wasn't engaged in the general practice of law; that he 
was administrative assistant to a Member of Congress. And I think that 
the whole question here will relate to his inexperience and competency, 
and I think the transcript of the record ought to be in the case. 








. 
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THE COURT: Well, now, the case was tried before me-- 

MR. GITTINGS: Yes. 

THE COURT: I didn't observe any evidence of inexperience and in- 
eptitude or inability or lack of zeal on the part of counsel. 

Sometimes, as you know, a tyro of the bar will work at a case much 
more zealously than a person of a great many years of experience. 

Here is a case that took two days to try and ended in a verdict of 
guilty. If I were to order a transcript at the expense of the Government, 
that would involve a considerable sum, and I think that it would be im- 
provident for me to do that. 

What specific fault does he claim to find in his counsel? 

MR. GITTINGS: His lack of experience. He also claims that counsel 
was not prepared to try the case. Ido not have much confidence that 
that can be established, that he was not prepared. I think the lack of 
experience and that he wasn't engaged in the practice of law. 

THE COURT: We often appoint, in cases that are not of major 
magnitude, lawyers who are beginners.. | 

Of course, in a murder case, we will appoint a leading member of 
the bar. 

In a rape case we will appoint a leading member of the bar. 

In a manslaughter case we will appoint a man of considerable ex- 
perience. 

But here is a man charged with housebreaking and larceny. And the 
mere fact that the lawyer is inexperienced doesn't mean anything. The 
question is: In what way was his presentation ineffective? 

MR. GITTINGS: Well, if your Honor pleases, there are three or 
four other grounds that are alleged in the motion to vacate sentence. 

THE COURT: Then I would like to hear those grounds. 

MR. GITTINGS: Those grounds, as I read the cases-- and I have 
read ali the current ones on the subject--are questions that can be gone 

into on a motion under 2255, but they do not relate to the effective 
assistance of counsel. 

THE COURT: What are they? 
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MR. GITTINGS: One is that he was arrested without probable cause; 
that it was an illegal search and seizure of his car; that there were er- 
roneous admissions of evidence during the trial. 

THE COURT: Well, no appeal was taken from the conviction. And 
all these matters cannot be raised collaterally by a motion under 2255. 

MR. GITTINGS: I agree with your Honor. : 

THE COURT: Yes. | 

MR. GITTINGS: I don't dispute it. : 

THE COURT: As to the ineffective assistance of counsel, the Court 
of Appeals has held, as you recall, in the opinion written by Judge Pretty- 
man--there was dissent, to be sure, but the majority opinion governs-- 
that the Court will not try the question as to how good a lawyer was as long 
as a lawyer was appointed and actually represented the defendant, unless 
he was so inept as to make the presentation a farce. The Court will not 
put the lawyer on trial as to his professional capacity. I think it is very 


unfair to lawyers. . | 
MR. GITTINGS: Well, Ido, too, your Honor; but there seems to be 


a divergence of opinion in the Court of Appeals. ! 

THE COURT: There is a divergence of opinion in the Court of 
Appeals. | 

However, I am going to be guided by the majority; this opinion of 
the majority is binding upon me. You are familiar with Judge Pretty- 
man's opinion? | 

MR. GITTINGS: Yes, sir; but I really think Judge Youngdahl had a 
similar situation very recently, and his opinion is in the Law Reporter of 
this week. Now he points out that the transcript of record was in the file, 
and that he had gone over it very carefully. The same question was in- 
volved, ineffective assistance of counsel. This case is undoubtedly going 
back to the Court of Appeals. And I don't want to say because it gets 
back to the Court of Appeals that all assigned counsel are put in the class 
of incompetent young men, but it ought to go back with the record in it. 

THE COURT: I am not going to put the government to the expense 
of ordering a transcript. Do you wish to say anything further? 
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MR. GITTINGS: I have Mr. Hayes, the assigned counsel here. 

THE COURT: I will be very glad to take his testimony if he wishes 
to testify. 

MR. GITTINGS: Unless there is admission here as to the facts I 
have stated--is there--I wanted to be sure? 

MR. ALTSHULER: No. 

MR. GITTINGS: I will put Mr. Hayes on the stand. 

THE COURT: I will hear Mr. Altshuler first. 

MR. ALTSHULER: May it please the Court, the order from the 
Court of Appeals remanding this case says this: 

That this case is remanded to the District Court with directions to 
consider appellant's motion to vacate sentence in the light of the pleadings 
filed in this court. 

Now, in the Court of Appeals the defendant raised a point that he 
did not raise before your Honor. 

THE COURT: What was that? 

MR. ALTSHULER: And that is the ineffective assistance of counsel, 
based on some other point which present counsel has not mentioned. 

THE COURT: Well, what are the other points? 

MR. ALTSHULER: The point is that before the trial, trial counsel 
approached the bench and said to your Honor that he was not prepared to 
try the case. 

Now that question was never raised before your Honor today. We 
have here trial counsel who has also filed an affidavit in the Court of 
Appeals denying that he ever made any such allegation, and, if your Honor 
please, that is the only reason the case is now before your Honor, to de- 
termine whether or not counsel made any such statement. 

THE COURT: Of course, if he had, it would not have been con- 

tinued anyway. I think that is very unimportant. 

Now, I want to say this: Of course, mandates in the Court of Appeals 
are not prepared by judges. In this type of case, Iam under the impression -. 
that they are prepared by the motions clerk in the Court of Appeals. - 


Of course, I cannot consider this case or any other case in the light 
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of pleadings filed somewhere else. I am bound by the Rules of Civil Pro- 
cedure and the Rules of Criminal Procedure and so the appeal pursues 
the rules promulgated by the Supreme Court. That mandate, frankly, 
and I don't say this in a critical way, is somewhat ineptly worded. 

What I shall construe it tomean is that leave is granted to file the 
pleadings presented to the Court of Appeals in this Court, and then I will 
proceed on that. Now if counsel for the defendant will formally request 


that these pleadings be considered in this case in this Court, then I will 
act on that. | 

MR. GITTINGS: I move, if your Honor please, that the pleadings 
which were sent back by the Court of Appeals and which are in the file 
shall be made a part of the record in the District Court. i 

THE COURT: The motion is granted. I want to say in explanation 


that I shall not proceed contrary to recognized procedure merely because 
an employee of the Court of Appeals worded a mandate that is contrary to 
recognized practice. 
Now, is that the only point open here, whether that statement was 
made by counsel? : 
MR. ALTSHULER: Whether the ineffective assistance of counsel -- 
if counsel himself had announced to the Court before trial that he was un- 
prepared. | 
THE COURT: Will you agree that that is the issue here? 
MR. GITTINGS: No, sir; I can't agree. ! 
THE COURT: Well, what is the issue? 
MR. GITTINGS: That is one issue. 
THE COURT: What are the others? 
MR. GITTINGS: Inexperienced counsel was assigned to try the 


THE COURT: Inexperience is not proof of ineffective assistance of 
counsel, and I am not going to hear that issue. | 

MR. GITTINGS: Well, I want to put Mr. Hayes, assigned counsel, 
on the stand to show what his experience was at that time. | 

THE COURT: Iam not going to put a member of the bar on trial. 
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I have said that in all these cases. 

MR. GITTINGS: Well, Iam compelled, if your Honor please, to 
make the request. 

THE COURT: Mr. Gittings, I know the difficulties of your position, 
and Iam going to treat all your requests with respect, because you have 


to go through them. 

And when I deny them, I do so with all due respect and deference 
to the difficulties of your position. 

I also want to say on the record that you have very ably and 
zealously represented the petitioner or the defendant in this case at the 
request of the Court and by appointment of the Court. 

MR. GITTINGS: Then, on the other question, your Honor, that was 
just mentioned by the Assistant District Attorney, Mr. Hayes, if he is 
permitted to testify, his statement will be that at the bench conference at 
the beginning of the trial, in which he asked you, at the request of the 
defendant, to permit him to withdraw, that the defendant would get paid 
counsel--I believe that is in the affidavit, isn't it? 

THE COURT: If Mr. Hayes wants to testify--I am not going to put 
him in the position of being required to defend himself, but if he wants to 
testify, I will be very glad to hear his testimony. 

MR. GITTINGS: Your Honor limited it to that one point. That will 
be his answer to it. 

THE COURT: I know, but I want to hear him. THOMAS LORD 
HAYES, called as a witness on behalf of the petitioner, being duly sworn, 
testified as follows: 

DIRECT EXAMINATION BY MR. GITTINGS: 

Q. Mr. Hayes, please state your fullname. A. Thomas Lord 

Hayes. 

Q. What is your present occupation, sir? A. I am administrative 
assistant to a United States Senator. 

THE COURT: You are a member of the bar? 

THE WITNESS: Yes. 

THE COURT: When were you admitted? 
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THE WITNESS: I believe I was admitted in 1955, your Honor. 
BY MR. GITTINGS: 

Q. Mr. Hayes, at the time of the trial of the Farrell case, state 
whether or not you had ever been engaged in the general practice of law? 
A. Ihad never. i 

THE COURT: Iam going to exclude that question. I appreciate that 
you want to put yourself on record as asking him, but I will exclude it, 
because I never ask a lawyer that in any of these cases. I know some 
Judges of the Court of Appeals take the opposite view, but I never put a 
lawyer in a position where he has to defend his record or what he has 


done. 


After all, when a lawyer renders a gratuitious service toa de- 


fendant by appointment of the Court, he should not be in a position of 
figuring that maybe at some future date he will have to be tried for losing 
the case. I am not going to do that. | 

MR. GITTINGS: That ruling will stand to any other questions along 

that same line? ! 

THE COURT: Yes. | 

BY MR. GITTINGs: | 

Q. Mr. Hayes, state whether or not you recall that there was a 
bench conference prior to the opening of the trial in the Farrell case? 

THE WITNESS: Your Honor, if I may, indulge me ai ‘moment on 
the question just preceding, to clarify-- 

THE COURT: In view of the fact that the witness is a h member of 
the bar, I will permit him to make a statement, expecially because of the 
peculiar position in which his former client has placed him. 

THE WITNESS: Just prior to entering the courtroom, the defendant 
in this case, the petitioner, advised me that he had decided that he wanted 
to retain counsel, and I told him that I wasn't certain that your Honor 
would allow that at this stage of the game, so to speak; but Idid, immediately 
upon the commencement of the proceedings in here request to approach the 
bench, and when I approached the bench, I advised your Honor that the de- 
fendant had just requested me to withdraw from the case, and that he 
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indicated that he would like to retain paid counsel. 

And I asked your Honor, in view of this situation, whether I should 
withdraw from the case. And my recollection of your statement, sir, is 
that you felt that had the request been made earlier, or had there been a 
previous indication on the part of the defendant of dissatisfaction with 
counsel, that you might have honored such a request. But in the light of 

its being so late, you felt that it should be denied. 

MR. GITTINGS: That is all, your Honor. 

THE COURT: Do you wish to ask any questions, Mr. Altshuler? 

MR. ALTSHULER: Just one question. Mr. Hayes, did you ever 
at this bench conference intimate to the trial Court that you were unpre- 
pared to try this case? 

THE WITNESS: No, not in any way. As a matter of fact, I had done 


quite a lot of work in connection with the case. 


If I may additionally remark, I communicated to your Honor, either 


through the law clerk or at the bench, the fact that this was my first case, 
so that you would be extra zealous in watching out for the defendant's 
rights and picking up the slack if I was in error in any way. I recall that. 
I think the record will show that you made mention of the fact that this 
was my first case. 

THE COURT: Every lawyer has to have a first case, just as every 
doctor has to have a first patient. 

Of course, as I say, sometimes lawyers trying their first cases 
prepare their cases much more thoroughly and present them more 
zealously than I have seen many experienced lawyers. Is there anything 
else? 

MR. ALTSHULER: No, sir. 

MR. GITTINGS: I have nothing else to support the motion. 

THE COURT: Thank you, Mr. Hayes. 

(The witness stepped down. ) 

THE COURT: These papers are voluminous, and I am going to ask 
the question of counsel: Is there a contention in any of these papers that 
the defendant is innocent? 
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Mr. Gittings, perhaps you would rather not answer the question. 

MR. GITTINGS: I will answer the question, your Honor. I don't 
think that there is anything in the papers, but in the letter to me, he 
stated that he was "railroaded to the penitentiary."" This is not an un- 
usual statement. | 

MR. ALTSHULER: I recall nothing in the pleadings where he makes 
that statement, and, in addition to that, I don't recall any facts that he 
sets out where counsel failed to do his job. 

THE COURT: So here we have a defendant who wants a sentence 


set aside on a technicality, even though he does not claim to be innocent. 


Well, of course, that would make a laughing-stock of justice. 

MR. GITTINGS: Well, I think if you read the papers, the inference 
is there that he is innocent, your Honor, and that he wasn t given an 
opportunity to establish it. I mean the prisoner makes the inference, I 


must say. i 
THE COURT: You think he does? | 

MR. GITTINGS: Yes, sir; in fairness to him. ! 

THE COURT: Well, this case was tried for two days, and the jury 
found him guilty, and no appeal was taken. I am going to deny the motion. 

MR. ALTSHULER: May I add one thing, your Honor? 

THE COURT: Yes. | 

MR. ALTSHULER: At the time of this trial, the defendant himself 
did request a direct appeal in forma pauperis, which was denied by your 
Honor. | 

THE COURT: Yes, but the matter was not presented to the Court 
of Appeals, was it? | 

MR. ALTSHULER: He didn't pursue it any further. And he does 
allege excusable negligence in that he didn't have an attorney. 

MR. GITTINGS: If your Honor please, I know we are taking too 
much of your time, but in his assigned counsel's brief in the Court of 
Appeals, he raises the question that the prisoner was entitled to appeal, 
although he hadn't filed certain papers within the prescribed time. 

I cant tell from the order of the Court of Appeals sending the case 
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back to your Honor whether that point was sent back or not. I mean 
whether that point was raised. 

THE COURT: I will not allow him to take an appeal from the judg- 
ment at this time. That would not be for me, but for the Court of Ap- 


peals to determine. f 


There was a recent case in which there was a strong dissent by 
Judge Miller, in which, to everybody's surprise, they allowed an appeal J 
to be taken long after the time to appeal had expired, although it was under- 
stood that the time is jurisdictional, that is the one time it cannot be ex- 
tended. 

Well, that is a matter not within my jurisdiction. Pursuant to the 
mandate of the Court of Appeals, the Court has heard argument and has 
taken testimony on one point raised by the defendant's latest pleadings on 
a motion to set aside the judgment under 28 United States Code, Section 
2255. 

It should be observed that there has been no appeal from the judg- 
ment of conviction which was had after trial by a jury that consumed two 
days. 

The jury heard the evidence, found the defendant guilty. The Court 
has no doubt as to the defendant's guilt, and thought that the verdict was 
just. 

It imposed'concurrent sentences on the counts involved, thereby 
extending a modicum of leniency to the defendant. 

The point now raised is an assertion as to what took place at the 
bench conference between the defense counsel and the C ourt. 

Of course, the defendant is unable to testify on that point, because 
he was not present at the bench conference, and whathe says is hearsay. 

The defendant's assigned counsel was good enough to desire to take 
the stand and explain what took place at the bench conference. His testi- 
mony, which the Court accepts as true, does not bear out the contention 
of the defendant.' What took place at the bench conference was a statement 
made by defendant's counsel that the defendant at that point wanted a con- 
tinuance in order to change counsel. The case had already been marked 
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ready. The indictment had been returned on November 25, 1957. The 
case had been continued, and finally came on for trial on the 29th of 
January, 1958. | 





It is my observation that expressing a desire for a change of counsel 
just as the trial is about to start is a favorite device to secure delay. 

Of course, if there was a reasonable basis for the request, the 
Court would give it thorough consideration. 

There was no reasonable basis for the request stated, and the 
Court denied it. | 


As a matter of fact, as the trial proceeded, the Court recalls that 





the defense counsel very ably represented his client. 


It seems to be a favorite device on the part of defendants who have 


been convicted to feel that their lawyers should be a on a charge 


of losing the case. 

This Court is not going to advance any such idea as that, and I 
think the majority of the Court of Appeals agrees, or, rather, takes the 
same view as I do. | 

We would have a great deal of difficulty in getting lawyers to take 
assigned cases if they know that there is going to be a routine of their 
being tried for ineptitude or incompetency if the geteacans are convicted. 





Most defendants are convicted. | 

I see no basis for setting aside this judgment or epee and the 
motion is denied. 

The Court wishes to thank Mr. Thomas Gittings, who is a busy and 
experienced and able member of this bar, for the time that he has taken 
at the request of the Court to represent the defendant at this motion. 

MR. GITTINGS: May I ask leave to withdraw from the case, your 
Honor? ; | 

THE COURT: Yes. : 

MR. GITTINGS: I will notify the prisoner that he has thirty days to 
appeal, as I understand it. 


THE COURT: Yes, Thank you, Mr. Gittings. 
* ae * * * 








[ Filed Feb. 6, 1959] 


Bench Conference 
PROCEEDINGS 


THE DEPUTY CLERK: Criminal Case No. 1126-57, United States 
versus Fred C. Farrell. 

* * * * * 

MR. HAYES: Your Honor, may we approach the bench? 

THE COURT: Yes, indeed. 

(At the Bench:) 

MR. HAYES: Your Honor, the defendant is willing to plead to count 
two and to count one if count one is reduced to unlawful entry. 

MR. TITUS: Your Honor, this defendant has a severe background 
for storebreaking and a light defense and I do not think that is warranted. 

THE COURT: What did you say? 

MR. TITUS: It is petit larceny. 

THE COURT: If it was grand larceny? 

MR. TITUS: In this case I think housebreaking is an appropriate 
plea. We will dismiss the second count. 

MR. HAYES: If he is willing to plead both unlawful entry for each 
count? 

THE COURT: You tell him the Government is only willing to ac- 
cept a plea to the first count and will dismiss the second and that he 
does not have to do it, that he is entitled to his day in court which will be 
cheerfully accorded him. 

* * 3k * * a 

MR. HAYES: Your Honor, the defendant is not satisfied with 
counsel. He wants to retain another counsel. 

THE COURT: Oh, well, it is too late now, he has to go ahead. 

(End of bench conference. ) 





[Filed Feb. 10, 1959] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come before the Court upon the mandate of the 
United States Court of Appeals remanding this case to this court to consider, 
the defendant's motion‘to vacate sentence in the light of pleadings filed in 
the Court of Appeals and said pleadings having been filed in this court and 
upon consideration of the pleadings, the testimony, argument of counsel 
for the defendant and the Government, and upon consideration of the 
motion to vacate, the files and records in the case, the Court makes the 





following Findings of Fact: 

1. The defendant was found guilty by a jury after a two- -day trial on 
the charges of housebreaking and larceny. | 

2. The files in the case and the testimony of trial ome clearly 
show that the bench conference which took place prior to the trial was 
primarily for the purpose of considering a plea of guilty by the defendant. 
At the same bench conference, counsel also indicated that the defendant 
wanted a continuance to procure new counsel, which motion was denied 
by the Court as being made too late. , 

3. The defendant has failed to support his contention that trial 
counsel asked the Court to withdraw because of lack of preparation and 
inexperience. On the contrary, the record shows that no such request, 
based on these grounds, was made to the Court. ! 

4. The defendant was represented by competent counsel who 
zealously and conscientiously defended him. ! 


WHEREFORE, the Court concludes as a matter of law that the de- 
fendant is entitled to no relief under 28 U.S.C. Section 2259 and that the 
motion to vacate should be denied. 





/s/ Alexander Holtzoft 
JUDGE 








[ Filed Feb. 10, 1959] 


ORDER 


This matter having come before the Court on the defendant's motion 
to vacate sentence pursuant to 28 U.S. Code, Section 2255, upon considera- 
tion of the motion and the files and records in the case, and after a hearing 
in open Court, it is by the Court this Sth day of February, 1959, 


ORDERED that the motion to vacate sentence be denied on the 
ground that the defendant is entitled to no relief. 


/s/ Alexander Holtzoff 
JUDGE 
(CERTIFICATE OF SERVICE) 


————_ 
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I. The trial court did not err when it refused to continue 
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time had elapsed in which accused could have obtained 
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II. Appellant did have the effective assistance of counsel... . 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,111 


Frep C. FarkeLL, APPELLANT, 
v. 


Unrrep Srates or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT IN THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 25, 1957, a two-count indictment was filed 
in the District Court charging appellant with (1) entering 
the premises of another with intent to steal, in violation of 
title 22, section 1801 of the District of Columbia Code; and 
(2) taking from those premises objects belonging to 
another, in violation of title 22, sections 2201, 2202 of the 
District of Columbia Code. At his arraignment on Novem- 
ber 30, 1957, appellant pleaded not guilty. An attorney 
was not present, but appellant stated at that time that he 
would obtain counsel. On December 10, 1957, the District 
Court appointed Thomas Lord Hayes to defend the appel- 
lant. That same day appellant filed an application to pro- 
ceed without prepayment of cost, which was granted. He 
also filed a motion pro se for reduction of bail. Mr. Hayes 
then entered an appearance as attorney for the appellant 


(1) 
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and was present at the hearing on the motion for reduction 
of bail which took place on December 20, 1957. Bond was 
reduced to $1,500. The trial was set for January 14, 1958, 
but on that date trial was continued to January 22, 1958. 
On the 22nd trial was again continued until the 28th of 
January.’ On the 28th trial was continued once more be- 
cause a Government witness was absent. 

On the morning of January 29, as trial was about to 
start, appellant made known to the court through his coun- 
sel that he was not satisfied with the court-appointed coun- 
sel and wished to retain other counsel. This was done at 
a bench conference called primarily to discuss appellant’s 
plea. The court refused to grant his request on the ground 
that it came too late. (J.A. 20). Mr. Hayes represented 
appellant at the trial, which was had on January 29, and 
30, 1958. Appellant was found guilty and on March 3, 
1958, was sentenced from 20 months to five years on the 
first count and one year on the second count, the sentences 
to run concurrently. March 10, 1958, appellant filed appli- 
eation pro se for leave to proceed on appeal in forma 
pauperis. This was denied on April 15, 1958, as not taken 
in good faith. 

On June 4, 1958, appellant filed a motion pro se to vacate 
sentence and discharge the defendant, or in the alternative 
to grant a new trial pursuant to 28 U.S.C. 2255. This mo- 
tion was denied on June 10, on the ground that the motion, 
files and records conclusively showed that the petitioner 
was entitled to no relief. 

Appellant on June 20 applied to this Court for leave 
to prosecute an appeal in forma pauperis, and on August 
22, an attorney was appointed to represent him. His motion 
was granted on November 14. On November 29, the Court 
vacated the order of the District Court of June 10 and 
remanded the case with directions to consider the motion 
to vacate the sentence in light of the pleadings filed in this 
Court. 


1 These two continuances were not requested by either side, but 
were for the administrative purposes of the court. 
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On January 14, the District Court appointed counsel to 
represent appellant on the remand. After a hearing held 
on January 30, the District Court, on February 9, again 
denied the motion, finding that ‘‘The files in the case and 
the testimony of trial counsel clearly show the bench con- 
ference which took place prior to the trial was primarily for 
the purpose of considering a plea of guilty by the defendant. 
At the same bench conference, counsel also indicated that 
the defendant wanted a continuance to procure new coun- 
sel, which motion was denied by the court as being made 
too late. ° * * The defendant has failed to support his con- 
tention that trial counsel asked the court to withdraw be- 
cause of lack of preparation and inexperience. On the con- 
trary, the record shows that no such request, based on these 
grounds, was made to the court. ** * The defendant was 
represented by competent counsel who zealously and con- 
scientiously defended him’’ (J.A. 21). This appeal is from 
the denial of the motion to vacate (J.A. 22). 


STATUTES INVOLVED 


District of Columbia Code (1951), Title 22, Section 1801 
provides: 


Housebreaking.—Whoever shall, either in the night 
or in the daytime, break and enter, or enter without 
breaking, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or any apartment or room, 
whether at the time occupied or not, or any steamboat, 
canal boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 


District of Columbia Code (1959 Supp.), Title 22, Section 
2201 provides: 
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Grand larceny.—Whoever shall feloniously take and 
carry away anything of value of the amount of value 
of $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 


District of Columbia Code (1959 Supp.), Title 22, Section 
2202 provides: 


Petit larceny—Order of restitution—Whoever shall 
feloniously take and carry away any property of value 
of less than $100, including things savoring of the 
realty, shall be fined not more than $200 or be im- 
prisoned for not more than one year, or both. And 
in all convictions for larceny, either grand or petit, the 
trial justice may, in his sound discretion, order restitu- 
tion to be made of the value of the money or property 
shown to have been stolen by the defendant and made 
way with or otherwise disposed of and not recovered. 


SUMMARY OF ARGUMENT 


The constitutional guaranty that an accused shall have 
the assistance of counsel for his defense has been inter- 
preted by the Supreme Court to mean that an accused shall 
have a fair opportunity to secure counsel of his own choice. 
The concept of a fair opportunity necessarily includes the 
idea that a reasonable time shall be allowed. The appellant 
herein had a period of two months from his arraignment 
to his trial in which he might have secured counsel of his 
own choosing. The trial court was not unreasonable in re- 
fusing to delay the proceedings any further to permit him 
to do so. 

Furthermore, appellant did have the assistance of counsel 
in this case. Although appellant had stated at his arraign- 
ment that he would obtain counsel, the court shortly there- 
after appointed an attorney to defend him. The only rea- 
sons cited by appellant for his dissatisfaction with court- 
appointed counsel is that said counsel was inexperienced 
and not prepared to try the case. This Court has held that 
inexperience alone is not sufficient reason for a finding of 
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denial ‘of effective assistance of counsel. - Appellant has 
never supplied any detail for his charge of lack of prepara- 
tion and the lower court found as a fact that counsel was 
competent, zealous, and conscientious. 

It is inconsistent for appellant to argue that he was de- 
nied counsel of his own choosing and also to state that his 
rights were denied him because the court did not advise 
him that he could proceed in proper person. This Court 
has recently denied an appeal in which a principal issue 
was the failure of the trial court to inform the accused that 
he could proceed in proper person. 


ARGUMENT 
I 


The Trial Court Did Not Err When It Refused to Continue 
Trial to Permit Accused to Retain Counsel of His Own 
Choice After It Had Appointed Counsel and a Reasonable 
Time Had Elapsed in Which Accused Could Have Obtained 
Counsel 


The Sixth Amendment to the Constitution guarantees to 


an accused the right to assistance of counsel for his defense. 
After holding in Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 
55, 77 L.Ed. 158, 84 A.L.R. 527 (1932) that this shall include 
the right to secure counsel of his own choosing, the Supreme 
Court further defined ‘‘fair opportunity’? in Glasser v. 
United States, 315 U.S. 60, 70, 62 S.Ct. 457, 86 L.Ed. 680 
(1942) to mean: 


‘<* * * we have held that the right to the assistance of 
counsel is so fundamental that the denial by a state 
court of a reasonable time to allow the selection of 
counsel of one’s own choosing . . . may so offend our 
concept of the basic requirements of a fair hearing as 
to amount to a denial of due process of law contrary 
to the 14th Amendment, Powell v. Ala... .”’ 


See also Johnson v. Zerbst, 304 U.S. 458, 58 S. Ct. 1019, 82 


L. Ed. 1461 (1938). 
Conversely, this right to select the counsel of one’s own 
choosing may be said to lapse if not exercised within a rea- 
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sonable time. In Smith v. United States, 53 App. D.C. 53, 
288 F. 259 (1923), this Court affirmed the conviction, al- 
though the trial had begun without defendant’s chosen 
counsel being present. An attorney appointed by the court 
represented the accused during the impaneling of the jury. 
This Court stated at p. 55: 


<<® © * the right to select his own counsel cannot be in- 
sisted on in such a manner that will obstruct an orderly 
procedure in courts of justice, and deprive such 
courts of the exercise of their inherent powers to con- 
trol the same.”’ 


At the time of arraignment on November 30, 1957, the 
court noted in connection with the entry of appellant’s plea 
of not guilty that appellant would ‘‘get counsel.’’ When 
he had not done so by December 10, the court appointed 
Mr. Hayes to defend him. Appellant made no objection to 
the appointment and when a hearing was held on appel- 
lant’s motion to reduce bond, Mr. Hayes appeared as his 
attorney. It was not until the day of the trial—January 29, 
1958—that appellant made it known to the court that he 
wished to retain counsel other than Mr. Hayes. Thus, 
a period of better than eight weeks had elapsed from the 
arraignment to appellant’s decision to reject Mr. Hayes. 
A similar situation confronted this Court in the case of 
Neufeld v. United States, 73 U.S. App. D.C. 174, 118 F. 2d 
375 (1941). There a period of eight weeks had elapsed from 
arraignment to the day of trial. The court refused to grant 
a continuance to allow one defendant to secure counsel of 
his choice and instead appointed counsel who had repre- 
sented the accused at a bail bond hearing. Trial was held 
the same day and the defendant was convicted. On ap- 
peal it was argued that the accused had been denied the 
right to choose his own counsel, but this Court affirmed the 
conviction, stating that there had been no abuse of dis- 
cretion. 

In this case, counsel was appointed seven weeks before 
the trial began. Appellant had sufficient time in which 
either to engage his own counsel or to let it be known to 
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the court that he was not satisfied with appointed counsel. 
In: Tolbert v. United States, 55 A. 2d 91 (D.C. Mun. App. 
1947), the accused had retained his own counsel, apparently 
in addition to one appointed by the court. His paid coun- 
sel was absent when the case came up for trial and the 
court ordered the appointed counsel to defend him, al- 
though this attorney denied that he had been appointed. 
In affirming, the Municipal Court of Appeals stated at p. 94: 


‘<* * * on accused is entitled to an opportunity to se- 
cure counsel of his own selection and if for good cause 
such counsel cannot appear on the day set for trial, 
the accused is entitled to a continuance... But... 
The right to select counsel of one’s choice does not 
carry with it the right of that counsel to select the 
time of trial.’’ 


See also, Hawkins v. United States, 105 A. 2d 250 (D.C. 
Mun. App. 1954). Where the court has good reason to be- 
lieve that the accused is financially able to employ counsel, 
it may order him to trial without even the assistance of ap- 
pointed counsel, Spevak v. United States, 158 F. 2d 594 (4th 
Cir. 1946), certiorari demed, 330 U.S. 821, 87 S. Ct. 771, 91 
L. Ed. 1272. 

Even if the appellant had been timely in his request to 
have the counsel appointed by the court withdraw from the 
ease, the court would not have had to grant such a re- 
quest. No substantial reason is given for the dismissal of 
Mr. Hayes and the assignment of another attorney. In- 
experience is certainly not reason enough by itself, for as 
the court stated in Achtien v. Dowd, 117 F. 2d 989, 992 (7th 
Cir. 1941) : ‘‘There is a rather well defined recollection on 
the part of the court, backed by our observations, that all 
lawyers must have their first cases * * *.”? See also, J.A. 16. 
For appellant to have decided this question for himself 
would have been contrary to the policy of the courts in 
these matters, as expressed in United States v. Thompson, 
56 F. Supp. 683, 688 (D.C. N.Y. 1944) : 


«c# * © T have always believed the law to be that the 
choice of counsel for indigent persons accused of crime 





8 


was the court’s and not the defendant’s. * * * To con- 
fer upon every indigent defendant the power of ‘‘Sena- 
torial courtesy’’ with respect to the court’s appointee 
would, in my judgment, lead only to reluctance on the 
part of attorneys to accept appointments in unpopular 
causes, for in effect the appointment would then come 
by grace of the accused and not of the court.”’ 


This case is not the exceptional situation which prompted 
the holding in Lee v. United States, 98 U.S. App. D.C. 274, 
235 F. 2d 221 (1956). In that case, the Court held the trial 
court erred in assigning an attorney who had just been dis- 
charged by the defendant rather than to continue the trial 
over the weekend to allow him to choose his own counsel. 
On the day of the trial the two attorneys who had been 
retained by the defendant asked the court for permission to 
withdraw from the case. The defendant assented, as he had 
another attorney who would represent him. When the case 
came up later that day, the other counsel chosen by the 
defendant excused himself from the case because of a con- 
flict of interest. The court appointed one of the original 
counsel, despite the defendant’s repeated protests (he had 
threatened to report the attorney to the grievance com- 
mittee). This Court held that since it was not the fault 
of the defendant that the counsel chosen had to withdraw 
(the defendant did not know of the conflict of interest), 
he was entitled to a reasonable time to secure other counsel. 

Even if it be assumed that the appellant was not aware 
of the extent of Mr. Hayes’ experience prior to the day 
of the trial, the Lee case would not be applicable. Appellant 
has never indicated—and he does not now aver—that coun- 
sel of his own choosing was present in the courtroom (and 
merely needed time to prepare the case), nor has he since 
that time indicated by his actions that he could have re- 
tained an attorney. To the contrary, the record shows 
that he had the benefit of court-appointed counsel in both 
the proceedings to remand in the court below and the ap- 
peals to this Court. He has filed all other pleadings subse- 
quent to the trial in proper person. In Lee, conflict of in- 
terest made it imperative that the court permit counsel 
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to withdraw; here, there was no such compelling reason 
to dismiss the appointed counsel. 

If appellant did have strong objections to the choice of 
Mr. Hayes as his counsel, his conduct at the time of the 
trial does not bear out such a conclusion. The bench con- 
ference was primarily for the purpose of considering a plea 
of guilty by the defendant (J.A. 21) and it was not until 
the very end of it that the request to retain counsel was 
made. The appellant, through his counsel or otherwise, 
raised no objection to the denial of his request and appar- 
ently cooperated with Mr. Hayes during the conduct of the 
trial. 

Appellant admits (Br., p. 6) that he would not have been 
entitled as a matter of right to a continuance of the trial. 
At the same time, he asserts that his request to permit him 
to secure counsel of his own choosing was not a request for 
a continuance. He does not explain how he would have 
retained other counsel without a continuance. If it is true 
that a continuance was not necessary for him to do so, then 
the statement of the court did not prevent him. The court 
did not say ‘‘He has to proceed with the counsel we have 
appointed.”’ It said: ‘‘It is too late now, he has to go 
ahead.”? (J.A. 20). This obviously meant only that the 
court in its discretion was not going to continue the trial 
for this reason, as appellant himself has concluded. (Br., 
p. 5). 

Appellant concedes that he could not obtain a continuance 
as a matter of right. He was not prevented by the order 
of the trial court from obtaining counsel of his own choice 
if he could have done so without a continuance. Thus, 
appellant was not denied the exercise of his rights. 


II 


Appellant Did Have the Effective Assistance of Counsel 


Although the Sixth Amendment prescribes only that 
an accused shall have ‘‘assistance of counsel’, it is gen- 
erally conceded that the Supreme Court has modified this 
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with the requirement that it be ‘‘effective’’. In Mitchell v. 
United States, 104 U.S. App. D.C. 57, 60, 259 F.2d 787 
(1958) this Court discussed the meaning of the word 
“‘effective’’ as used in this sense: 


‘The Supreme Court has also discussed the matter 
and made rulings in respect to it in Von Moltke v. 
Gillies, Glasser v. United States, Johnson v. Zerbst, 
Betts v. Brady, Avery v. State of Alabama, Ex Parte 
Hawk, White v. Ragen, and Hawk v. Olson. It is 
clear from these opinions that the term ‘‘effective’’ 
has been used by the Supreme Court to describe a 
procedural requirement, as contrasted with a stand- 
ard of skill. The Court has never held that an accused 
is entitled to representation by a lawyer meeting a 
designated aptitude test. It has never used the term 
to refer to the quality of the service rendered by a law- - 
yer. The Court has clearly established that an indigent 
accused is entitled to counsel, if he wants one, despite 
his inability to pay for the service; that appointed 
counsel must have reasonable opportunity to prepare 
for his task of defense; and that the lawyer so ap- 
pointed must have no divergent interest.’’ 


The trial court appointed counsel for appellant on De- 
cember 10, some seven weeks before the trial was held. 
This certainly provided counsel with ‘‘reasonable oppor- 
tunity’’ to prepare, and Mr. Hayes has testified to the effect 
that he took advantage of this opportunity (J.A. 16). It 
is not alleged that there was any conflict of interest nor 
does the record show any. 

Although appellant cites no reason for his dissatisfaction 
with appointed counsel in his brief, he did cite two reasons 
in the proceedings below: lack of experience and lack of 
preparation. (J.A. 10). This court has made it clear 
that it is not essential for appointed counsel to be ex- 
perienced in order for him to lend effective assistance. 
As the court stated in Edwards v. United States, 103 U.S. 
App. D.C. 152, 256 F.2d 707 (1958) at p. 153: ‘‘Mere im- 
provident strategy, bad tactics, mistakes, carelessness or 
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inexperience do not necessarily amount to ineffective assist- 
ance of counsel, unless taken as a whole that trial was a 
‘mockery of justice’ ”’ (emphasis added). See also Diggs 
v. Welch, 80 U.S. App. D.C. 5, 148 F.2d 667 (1945), certio- 
rari denied, 325 U.S. 889, 65 S. Ct. 1576, 89 L.Ed 2002. 

Appellant did not supply any further detail in his general 
allegation of lack of preparation. It was admitted by his 
counsel in the proceedings below that such a charge was 
not capable of proof. (J.A. 10). 

Nor can it be said that the appointed counsel was not com- 
petent in his handling of the defense. 


“Such a charge is not a difficult one to defend but in 
any event we cannot hold that lack of experience is 
the equivalent of incompetence for competent defense 
may be accomplished by inexperienced counsel.”’ 
United States v. Helwig, 159 F.2d 616, 617-18 (3rd Cir. 
1947). 


In the case at bar, the transcript is not available to show 
the manner in which counsel conducted the defense (J.A. 
9-10), but the lower court found as a fact that ‘‘The de- 
fendant was represented by competent counsel who 
zealously and conscientiously defended him”’ (J.A. 21). 

It should be quite clear that appellant was accorded 
substantial justice in the appointment and representation 
of Mr. Hayes as his defense counsel. He does not cite what 
prejudice, if any, resulted to him by reason of the court’s 
choice. As authority for the statement in his brief (Br. 
p. 5) that ‘‘The extent of the prejudice which ensued from 
the court’s action is immaterial’ he cites Glasser v. United 
States, 315 U.S. 60, 62 S. Ct. 457, 86 L.Ed. 680 (1942) at 
p. 76. Prior to making that statement, the Supreme Court 
had discussed several incidents in which the prejudice to 
Glasser was shown by the appointment of counsel who had 
conflicting interests and then the Court said: 


‘<* © * Here the court was advised of the possibility that 
conflicting interests might arise which would diminish 
Stewart’s usefulness to Glasser. Nevertheless Stewart 
was appointed as Kretske’s counsel. . . . Our examina- 
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tion of the record leads to the conclusion that Stewart’s 
representation of Glasser was not as effective as it 
might have been if the appointment had not been 
made.”’ 


The Supreme Court obviously considered the extent of 
prejudice material, as shown by its examination of the 
record. 

This Court is not in the instant case being asked to 
‘‘indulge in nice calculations’’ where, as here, the appellant 
fails to show from the record that he has been prejudiced 
to any extent. The evidence instead points to the complete 
fairness which the court accorded him in appointing counsel 
although he had not requested it and had moreover repre- 
sented that he could obtain paid counsel. Mr. Hayes in- 
formed the jury through the court that this was his first 
case so that the jury would consider it. (JA. 16). In view 
of the commendable effort by the appointed counsel, ap- 
pellant has no cause whatsoever to complain of the court’s 
actions. McDonald v. Hudspeth, 113 F.2d 984 (10th Cir. 
1940), certiorari denied, 311 U.S. 683, 61 S. Ct. 65, 85 L. 
Ed. 441. 

Tit 
Appellant Was Not Denied His Right to Proceed Without 
Counsel 

Appellant now states that the court ‘made no inquiry 
of defendant nor did it advise him of his right to proceed 
without counsel”? (Br. p. 6). At the bench conference all 
that was asked of the court was to allow appellant to retain 
his own counsel. The obvious meaning of this request was 
that: 1) he wished to be represented by counsel; 2) that 
the counsel desired would be one other than the one ap- 
pointed by the court the December 10 preceding. Appellant 
in effect concedes this in his brief when he says he had 
‘merely requested the right to be represented by counsel 
of his own choice”’ (Br. p. 6). It is inconsistent for him 
to now urge that this request should have prompted the 
court to ask him if he wished to proceed without counsel 
and its failure so to do should be ground for vacating 
his sentence. 
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No authority is cited for appellant’s contention that the 
court should have advised him of his right to proceed with- 
out counsel at the time that he asked to retain counsel. 
In Brown v. United States, U.S. App. D.C. , 264 
F.2d 363 (1959) this Court held: 1) the right to represent 
one’s self is statutory and not constitutional; 2) where 
the accused does not asked to represent himself, the statu- 
tory right is not violated; and 3) even if the accused does 
demand the right, denial would not warrant reversal of 
the conviction in the absence of a showing of prejudice. 
See also, United States v. Gutterman, 137 F.2d 540 (2d 
Cir. 1945) and United States v. Mitchell, 137 F.2d 1006, 
opinion adhered to, 138 F.2d 831 (2d Cir. 1943) certiorari 
denied, 321 U.S. 794, 64 S. Ct. 785, 88 L.Ed. 1083. This 
Court stated even more affirmatively in Dorsey v. Gill, 80 
U.S. App. D.C. 9, 27, 148 F.2d 857 (1945), certiorari denied, 
325 U.S. 890 that an accused must have the approval of the 
court to waive his constitutional right to assistance of 
counsel. 

The trial court did not abuse its discretion in denying to 
appellant a continuance to retain counsel of his own choice. 


The counsel appointed by the court furnished him with 
effective assistance. There has been no deprivation of ap- 
pellant’s constitutional right to assistance of counsel. 


CONCLUSION 
Wherefore, it is respectfully submitted the order of the 
District Court be affirmed. 


Ouiver Gascx, 
United States Attorney. 


Car. W. BELCHER, 
Assistant United States Attorney. 


Gerratp P. CHoprin, 
Attorney, 
Department of Justice. 
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